
STATE OF NEW YORK

STATE TAX COMUISSION

In the Matter of the Petition
o f

Nor is  J .  Stone & Sons,  Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the F iscal  Years Ending 10/31/77-L0l3L/79.

AFFIDAVIT OF I{AILING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of February, L984, he served the within notice of Decision by
cert i f ied mail upon Noris J. Stone & Sons, Inc., the petit ioner in the within
proceeding, by enclosing a true copy thereof in'a sec-urely sealed postpaid
wrapper addressed as fol lows:

Nor is  J .  Stone & Sons,  fnc.
R.R.  /12,  Box 67
South Salem, NY 10590

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
29th day of February, 1984.
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Nor is  J .  Stone & Sons,  fnc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the F iscal  Years Ending 1013U77-n/3L/79.

AITIDAVIT OF I'IAILING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of February, 1984, he served the within notice of Decision by
certified mail upon Stanley Ferber, the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Stanley Ferber
Ferber & Trager
370 Lexington Ave.
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the add/ess set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
29th day of February, 1984.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

February 29, 1984

Noris J.  Stone & Sons, Inc.
R.R. /12,  Box 67
South Sa1en, NY 10590

Gentlemen:

Please take aotice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Ptactice Law and Rules, and must be comnenced in the
Suprene Court of the State of New York, Albany County, within 4 nonths fron the
date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building ll9, State Campus
Albany, New York 12227
Phone ll (518) 457-2070

Very truly yours,

STATE TAX COUI"IISSION

Petit ioner' s Representative
Stanley Ferber
Ferber & Trager
370 f,exington Ave.
New York, NY 10017
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetltLon

of

NORIS J. STONE & SONS, INC. :

for Redetermlnatlon of a DeflcLency or for :
Refund of Corporation Franchlse Tax under
Article 9A of the Tax Law for the Flscal Yeare 3
Endlng October 31, L977 t}l.rough October 31,
L 9 7 9 .  :

Pet i tLoner,  Norls J.  Stone & Sons, Inc.,  R.R. l l2,  Box 67'  South Salem, New

York 10590 fiLed a petltlon for redetermlnatlon of a deficlency or for refund

of corporatlon franchLse tax under ArticLe 9A of the Tax Law for the flscal

years endlng October 31, L977 ttrtough October 31 , L979 (Flle No. 32497).

A fornal- hearLng was held before Arthur Bray, Ilearlng Offlcer' at the

offlces of the State Tax Cormnlsslon, Two World Trade Center, New York, New

York, on Aprl l -  29, 1983 at 9:15 A.M. Pet i t ioner appeared by Ferber & Trader

(Stanl-ey Ferber, Esq., of counsel). The Audlt Dlvlslon appeared by Paul B.

Coburn, Esq. ( Irwin Levyr Esq. r  of  counsel) .

ISSUE

Wtrether petitioner is entltl-ed to cLaim an lnvestment tax credlt for

wel-l-drtLLing equipment.

FINDINGS OF FACT

l. Petitioner fiLed a New York Corporation Franchise Tax Report for the

fLscal year November 1, 1976 through October 31, L977. 0n thls report' Pettttorer

clalned an investment tax credit based upon the purchaee of a well-drlll lng

machine.
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2. Petltloner fil-ed New York State Corporation Ta:r Reports for the fiscal

years November 1, 1977 through October 31, L978 and November 1, 1978 through

October 31, L979. On each report petitloner clalmed a carryover of the unused

portLon of the investment tax credlt whlch it had claimed for the perlod

November 1, 1976 through October 31, 1977.

3. On Decenber 5, 1980 the Audit Diviston lssued three Notlces of Deflclency

accompanied by three Statements of Audit AdJustnent to petltloner. The first

Notlce of Deficlency nas for the flscal year ended October 31, 1977 an.d, aeeerted

a tax due of $309.00 plus interest of  $75.86 for a total  anount due of $384.86.

llowever, thls Notlce of Deflclency lras adJusted to take into account credlte

from prior per lods of $139.01 result lng ln a balance due of $245.85. The

Statement of Audit MJustment whlch accompanied thls Notlce expLalned that the

lnvestment tax credit on the well-drllIlng nachlne was dlsaLl-owed because the

bustness actlvLty constttuted the performance of a servtce and not the productlon

of narketabl-e goods and \rares.

4. The second Notice of Deflclency nas for the fiscaL year ended October 31,

1978 and asserted a def ic iency of $413.00 plus lnterest of  $71.17 for a total

amount due of $484.17. The third Notlce of Deflclency was for the flscal year

ended October 31, 1979 and asserted a def ic lency of $669.00 plus lnterest of

$58.43 for a total  amount due of $727.43. The Statement of Audlt  MJustment

which accompanLed each of these notlces explalned that the carryover of the

unueed investment tax credLt had been dlsallowed based on the adJustnent for

the  year  L977.

5. Petltioner acgulred the welt--dr11J-1ng nachlne on September 19, L977 at

a  c o s t  o f  $ 5 9 , 0 7 3 . 0 0 .
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6. Petltioner ls in the business of drlll lng wel1s in order for its

customers to have acceas to subterranean lrater. Thls actlvlty entall-e settlng

up a drill ing rlg at the Job site and drlIllng lnto the earth. Thereafter,

petitloner sl-nks a pl.pe lnto the hole and brlngs the water forth. The drllllng

rlg is mounted on a truck and moved fron Job slte to Job slte.

7. PetltLoner does not reflne the nater ln any way. Eowever, a cuatomer

may refLne the water. Petltloner has both resldentlal and conrmerclal cuatomers.

CONCLUSIONS OF LAW

A. That durlng the perlod ln lseue sectlon 210.12(b) of the Tax Law

provided:

rrA credlt shal-l be allowed under thle sectlon wlth respect
to tangible pereonal property and other tanglble property,
lncluding buildlngs and structural- components of bulldlnge,
whlch are: depreciable pursuant to sectlon one hundred
sixty-seven of the internal revenue code, have a useful
llfe of four years or more, are acqulred by purchase ag
defl.ned ln sectlon one hundred seventy-nlne (d) of the
internal revenue code, have a sltus in thls state and are
principally used by the taxpayer ln the productlon of goods
by manufacturingr processtngr assemblLng, refining' mlnlng,
extractlngr farming, agrlculture, hortlculture' florlculture'
vltlculture or comnerclal flshing. For purposes of thLs
paragraph, manufacturlng shall mean the process of working
ralt materlals Lnto ltares sultable for use or whlch glvee
new shapes, nen quality or new conblnationa to natter whlch
already has gone through soue artiflclal proceae by the uee
of nachlnery, tools, appLiances and other similar equlpment.
Property used ln the productlon of goods shall include
machlnery, equlpment or other tangible property which is
princlpal-ly used ln the repalr and servLce of other nachlnerl,
equlpment or other tangible property used prlncl.pall-y ln
the productlon of goods and shall incLude all factlitles
used in the productlon operation, lncluding storage of
naterial to be used ln productlon and of the products that
are produced. tl

B. That although neither the Tax Law nor the Regulatlons provlde a

def ini t lon of extract lon, Treasury Regulat lon $1.48-1.(d)(2),  whl.ch was ln
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effect durlng the perlod ln lesue and which discussed the property to which the

Federal lnvestment tax credit applied, stated, ln pertinent part:

Itlanufacturlng, productlon, and extraction. For purposes
of the credlt aLlowed by sectLon 38, the terms 'rmanufacturlogrr
rrproductiontt, and trextractlontt lnclude the constructLon,
reconstruct,lon or making of property out of scrap, saLvage;
or junk materlal, as ltell as from new or raw materlal' by
processing nanipulatingr reflnlngr or changing the forn of
an artlcle, or by conblning or assembllng tlto or more
articles, and incLude the cultlvatlon of the soil, the
ralslng of llvestock, and the nlnlng of minerals. 81,
sectlon 38 property would include, for example, property
used a processlngr or

, incLudlng
o11, gas,Tock, marble, offi added).

C. That water le generally regarded aa a mlneral (Gf. Hathorn v. Natural

Carbon lc  Gas Co. ,  194 N.Y.  326,338;  see genera l l y ,  37  N.Y.  Jur . r  M lnes  and

@E,  $3 ;  58  C.J .S .  Mines  and Mlnera ls ,  S2(7) ) .

D. That the nater weLl-drilllng equipment ln lssue was used ln the

productlon of water by extraction. Accordingly, petltloner rtas entltled to

claim an lnvestment tax credlt, for the well-dril-ling equLpment.

E. That the petLtion of Noris J. Stone & Sons, Inc. ie granted and the

notlces of deficlency lssued December 5, 1980 are cancel-led.

DATED: Albany, New York STATE TAX COMMISSION

FtB 291984


